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FROM THE EDITOR 

Entering our third year of publication, there is cause for excitement 
at the Journal on Telecommunications and High Technology Law 
(JTHTL).  In addition to making the long awaited move to two issues 
per year, we are continuing JTHTL’s valuable contribution to the 
ongoing debate over the future of communications policy.  Working in 
close coordination with the Silicon Flatirons Telecommunications 
Program, JTHTL’s mission is to bring a refreshing and innovative 
perspective to the array of issues arising because of the ‘‘Great Digital 
Broadband Migration.’’1 

This first issue of volume three continues JTHTL’s mission by 
furthering the debate on a number of intriguing issues confronting 
regulators, academics, and industry participants.  This issue begins with a 
compelling plea from FCC Chairman Michael K. Powell to the industry 
urging the voluntary adoption of a set of ‘‘Internet Freedoms,’’ principles 
that would guarantee customer access to Internet content free from any 
arbitrary restrictions imposed by broadband providers.  Following 
Chairman Powell’s speech, Professors Christopher Yoo and Tim Wu 
cogently debate the pros and cons of a government-mandated network 
neutrality regime.  These two articles provide a glimpse into the well-
articulated arguments that characterized last spring’s Silicon Flatirons 
Telecommunications Program Conference.   

Next, Professor Howard Shelanski examines the competitive 
landscape and role of antitrust policy in the deployment of the third 
broadband ‘‘pipe’’ to the home: 3G Wireless technologies.  The following 
two articles in this issue provide thoughtful analysis to a crucial, albeit 
little discussed, area of telecommunications and Internet law.  Scott 
Marcus of the FCC’s Office of Strategy Planning and Policy Analysis 
addresses the appropriate level of government intervention required in 
upgrading the Internet’s infrastructure, while Professor Peter Swire 
provides a theoretical perspective on the propriety of disclosing 
vulnerabilities in order to increase security on the Internet.  Finally, 
Volume 3, Issue 1 concludes with the 2003 Silicon Flatirons Student 
Writing Contest Winner, Joe Linhoff, who discusses the implications of 

 1. See Michael K. Powell, Preserving Internet Freedom: Guiding Principles for the 
Industry, 3 J. ON TELECOMM. & HIGH TECH. L. 5, 5 & n.1 (2004). 
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the Digital Millennium Copyright Act on reverse engineering in the 
video game industry. 

Bringing these debates to publication requires countless hours of 
work and dedication from the entire journal staff.  Although the entire 
Board deserves my utmost gratitude, there are a few individuals who I 
would like to thank personally for making my life easier and production 
of this issue possible.  I would especially like to thank Emily Lauck, my 
Production Editor, for all of her hard work in organizing cite checks, 
helping to produce the Journal, and manning the helm while Scott 
Goodwin, my Managing Editor, and I were in Washington, D.C. this 
summer.  As for Scott, I would like to thank him for his ability to take 
seemingly insurmountable problems and place them in a context that 
made overcoming them effortless.  I would also like to thank Karl 
Dierenbach and my Articles Editors (Cory Jackson, Andrew Johnson, 
and Joel Dion) for working so diligently without a complaint even when 
my requests may have been unreasonable. 

There are others, outside the journal staff, who deserve recognition.  
First, I am indebted to the eight authors in this issue for understanding 
that with a relatively new journal, there will be inevitable growing pains.  
Their understanding and flexibility made the production process much 
easier.  Second, the current JTHTL Board are mere caretakers holding 
the fate of this journal in trust for those who laid the groundwork before 
us and those who will carry the torch after we leave.  For the past 
members of the journal, thank you for making a Volume 3 possible and 
to those that follow, I wish you success in continuing what we began. 

Finally, and most importantly, I must express my sincere gratitude 
for everything that Professor Phil Weiser has done for both this journal 
and for its members.  A few years ago, Phil Weiser breathed life into the 
University of Colorado School of Law by establishing both the Silicon 
Flatirons Telecommunications Program as well as JTHTL.  As a product 
of his inspiration and dedication, Phil Weiser deserves all the credit for 
this journal’s continued success.  I can confidently speak for every 
member of the journal in saying that we are each indebted to Professor 
Weiser for his guidance and friendship.  Personally, I can never repay 
him for all the doors he has opened and advice he has given. 

With that being said, I am proud to publish Volume 3, Issue 1 of 
the Journal on Telecommunications and High Technology Law and am 
confident that this Journal will continue to bring a refreshing approach to 
the intellectual debates that make the telecommunications industry the 
most interesting, stimulating, and dynamic area of the law today. 

 
Eric D. Gunning 
Editor-In-Chief 



JOURNAL ON 
TELECOMMUNICATIONS & HIGH 

TECHNOLOGY LAW 
 
 
Volume 3 Fall 2004 

 
 

CONTENTS 
 
 

THE DIGITAL BROADBAND MIGRATION:   
TOWARD A REGULATORY REGIME FOR THE INTERNET AGE 

A symposium co-sponsored by the Journal on Telecommunications and High 
Technology Law and the Silicon Flatirons Telecommunications Program 

INTRODUCTION:  
A REGULATORY REGIME FOR THE INTERNET AGE

Philip J. Weiser .........................................................................................1 

PRESERVING INTERNET FREEDOM:  
GUIDING PRINCIPLES  FOR THE INDUSTRY 
Michael K. Powell .....................................................................................5 

WOULD MANDATING BROADBAND NETWORK NEUTRALITY 

HELP OR HURT COMPETITION?   
A COMMENT ON THE END-TO-END DEBATE 
Christopher S. Yoo..................................................................................23 

THE BROADBAND DEBATE, A USER'S GUIDE 
Tim Wu...................................................................................................69 

COMPETITION POLICY FOR MOBILE BROADBAND NETWORKS 
Howard A. Shelanski ..............................................................................97 

EVOLVING CORE CAPABILITIES OF THE INTERNET 
J. Scott Marcus ......................................................................................121 



A MODEL FOR WHEN DISCLOSURE HELPS SECURITY:  WHAT 

IS DIFFERENT ABOUT COMPUTER AND NETWORK SECURITY? 
Peter P. Swire ........................................................................................163 

SILICON FLATIRONS STUDENT WRITING CONTEST 2003 

VIDEO GAMES AND REVERSE ENGINEERING: BEFORE AND 

AFTER THE DIGITAL MILLENNIUM COPYRIGHT ACT 
Joe Linhoff ............................................................................................209 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Saturation
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<


    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>



    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>


    /SKY <>

    /SUO <>
    /SVE <>
    /TUR <>

    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 6.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


