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FROM THE EDITOR

This issue highlights the proceedings of the Silicon Flatirons
Telecommunications Program’s Seventh Anniversary Symposium, which
this year focused on the next wave of innovation in digital broadband
migration.' From the panel on network management, two articles
examine the changing nature of the network neutrality debate. Professor
Jerry Kang discusses how aspects of the network neutrality debate have
evolved into questions about “anti-discrimination.” He uncovers several
surprising lessons that can be learned from comparing and contrasting
race discrimination with net discrimination. Professor Howard Shelanski
then analyzes unanswered questions that create risks for committing to
any single solution to the network neutrality debate. He examines the
policy implications that arise from these uncertainties. Three articles
then follow from the panel on digital rights management (“DRM”).
Professor Pamela Samuelson and Jason Schultz show that copyright
owners may be harming consumers of digital products because of the
lack of effective notice about their DRM restrictions. They argue that
regulation is needed while simultaneously preserving the goals of
protecting copyright using DRM. Professor Neil Netanel discusses
issues arising for mobile phone carriers who might be tempted to create
“walled gardens” in which DRM is used to lock customers into a
provider’s services rather than to protect against copyright infringement.
Professor Mark Lemley sorts through the patchwork of safe harbor
provisions intended to protect Internet intermediaries against liability for
intellectual property infringement. He argues for a uniform safe harbor
rule based on the trademark immunity statute.

In addition to our symposium articles, this issue presents two
additional contributions. Warren Lavey examines several recent global
telecommunications mergers and acquisitions, contrasting the conditions
imposed for national security and labor protection reasons with
congressional and federal agency efforts to deregulate the industry. His
findings and analysis suggest several ways to create more coherence
when the global telecommunications industry faces the tensions between

1. The Silicon Flatirons Telecommunications Program, The Digital Broadband
Migration: The Next Wave of Innovation, http://www.silicon-
flatirons.org/conferences 0ld/2007021 1nextwave.asp (last visited Nov. 1, 2007); see also
University of Colorado at Boulder Telecommunications Program, SFTP Conference Videos,
http://telecom.colorado.edu/index.php?load=content&page id=126 (last visited Nov. 1, 2007)
(offering videos of the conference proceedings).
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deregulation and U.S. national security and labor concerns. Our
Production Editor, Michael Beylkin, concludes this issue with an article
discussing the Supreme Court decision in eBay, Inc. v. MercExchange,
L.L.C. and its ramifications for the biotech and pharmaceutical
industries.” He argues that the Court’s equitable test for injunctive relief
in patent infringement cases should not cause any fear within these
industries.

I wish to thank all our authors for providing excellent articles for
this issue. Articles Editors Conor Boyle, Brian Geoghegan, Scott
Grayson, and Karam Saab have played critical roles in working with
each of our authors to make each article the best it can be. Without their
hard work and dedication, this issue would not have been possible.
Production Editor Michael Beylkin then spent countless hours helping
fine tune each article so that it meets the high standards we set for
publication. [ will never be able to adequately thank him for all that he
has done. Once again, the journal is indebted to Assistant Production
Editor Mike Boucher, who has volunteered significant amounts of his
time to helping on all aspects of production.

Associate Editors Patrick Thiessen, Venu Menon, Mike Varco, Ed
Hafer, and Joe Chen have given generously of their time to a myriad of
tasks, helping out wherever we needed them. Our Note and Comment
Editors Tina Amin, Scott Challinor, Gil Selinger, and Kaydee Smith,
along with our Executive Editor Carin Twining, have collectively helped
choose and supervise our team of Members. In addition, I wish to thank
all our Members who have given so much time and energy to cite
checking this issue. Thanks also to our Managing Editor, Todd Blair for
his vital role in promoting the journal and coping with our finances.

Beyond our members and editors, many other people deserve
endless thanks. Our Office Manager, Martha Utchenik, has always had
an open door, being available to answer questions and give overall
guidance to the journal production process. Brad Bernthal, Dale
Hatfield, and Jill Van Matre have provided input and insight that has
driven all of us to produce better work. Our alumnae deserve thanks for
their encouragement and support. And of course, the continued support
of the Silicon Flatirons Program Advisory Board also makes this journal
possible.

Professors Paul Ohm and Phil Weiser, our faculty co-advisors,
deserve heartfelt thanks. Both Paul and Phil provide critical advice and
endless support to the journal’s staff. They create amazing opportunities
and make valuable connections for our future careers. They also provide
constant intellectual stimulation, both in and out of the classroom.

2. eBay, Inc. v. MercExchange, L.L.C., 126 S. Ct. 1837 (2006).



Lastly, I wish to thank my family members whose support, advice,
and encouragement have made this incredible learning experience

possible for me.
We hope that you find the articles contained in this first issue of the

sixth volume of the Journal on Telecommunications & High Technology
Law insightful and thought provoking.

David B. Wilson
Editor-in-Chief



J. ON TELECOMM. & HIGH TECH. L.



JOURNAL ON
TELECOMMUNICATIONS & HIGH TECHNOLOGY LAW

Volume 6 Fall 2007

CONTENTS

THE DIGITAL BROADBAND MIGRATION:
THE NEXT WAVE OF INNOVATION

The 7th Anniversary Silicon Flatirons Telecommunications Program Symposium
co-sponsored by the Journal on Telecommunications & High Technology Law

NETWORK MANAGEMENT: BEYOND THE NET NEUTRALITY DEBATE

RACE.NET NEUTRALITY
JOFTY KANG ..o 1

NETWORK NEUTRALITY: REGULATING WITH MORE QUESTIONS THAN
ANSWERS
Howard A. Shelanski..................cooooeieie 23

DIGITAL RIGHTS MANAGEMENT

SHOULD COPYRIGHT OWNERS HAVE TO GIVE NOTICE OF THEIR USE OF
TECHNICAL PROTECTION MEASURES?
Pamela Samuelson & Jason SChUultz .............oooveeeeeeeeeeeeee, 41

TEMPTATIONS OF THE WALLED GARDEN: DIGITAL RIGHTS
MANAGEMENT AND MOBILE PHONE CARRIERS

Neil Weinstock Netanel ..., 77

RATIONALIZING INTERNET SAFE HARBORS

Mark A. LEMIEY ..........ccccoveeeeieiiieeciieeeiee e 101
ARTICLE

TELECOM GLOBALIZATION AND DEREGULATION ENCOUNTER U.S.
NATIONAL SECURITY AND LABOR CONCERNS
Warren G. LAVEY ........ccueeeueieiiieiiieee ettt 121



STUDENT NOTE

MUCH ADO ABOUT NOTHING: THE BIOTECH AND PHARMACEUTICAL
INDUSTRIES HAVE LITTLE TO FEAR IN THE POST-EBAY WORLD
MichQel BEPIKin ..........cccoooieieiiiiiiiii et




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Saturation
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<


    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>



    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>


    /SKY <>

    /SUO <>
    /SVE <>
    /TUR <>

    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 6.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


